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EXECUTIVE SUMMARY

Legidation

1. In the period covered by the report, the contipetiauthorities and the relevant courts appliexd th
6™ Amendment to the ARGwin which has been in force since 1 January 1999amendment only to
Section 47 of the ARC came into force on 1 Jan@881, which is elucidated under | (1)1.

2. The Law continues to meet the requirements ofgereand conduct control, the control of
abusive practices, and combating cartels. Thisafss applied up to now to developments in electroni
trading, which poses a new challenge to cartel da its users. This has become clear from several
decisions which the Bundeskartellamt has alreadgema connection with the creation of so-called
electronic marketplaces.

Agreements/abusive practices by dominant firms
3. A significant target of the fight against castetmains the ready-mixed concrete industry. Again,
this time near the cities of Osnabriick, and Bad8kan, ten undertakings were searched on suspafion
price and quota-fixing. The proceedings in the pap®olesale industry referred to in the last refnate
not yet been concluded. Investigations are beingdected on suspicion of price-fixing for the most
widely used types of paper. One fixed-quota agreérbetween firms in the footwear industry was
penalised with fines amounting to approx. DM 2.@iom.
4. The main areas of intervention in the controlabfisive practices were very varied. Deutsche
Bahn AG, with its structure of charges for the akds routes, and the German Central Credit Coteejt
with its planned introduction of an interbank fee the use of the eurocheque card were affectetiiby
as was once again the energy sector with its figingansmission fees.
Merger control
5. The following cases will be outlined in the refga section Il (2)b
6. Prohibition or prevention of mergers:

- WAZ/OTZ (daily newspapers);

— Stilke Buch- und Zeitschriftenhandelsgesellschdititxel Springer Verlag AG.

7. Clearances subject to conditions and obligations

— Jahr-Verlag/top special-Verlag (sports and leisnagjazines);

1 Act against Restraints of Competition
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- Contigas/Stadtwerke Heide;
— E.ON Energie AG/HEIN GAS Hamburger Gaswerke GmbH.
8. Clearances:
- Hamburgische Electricitats-Werke/Veag/Laubag;
— The joint venture between DCX and T-Online AG (Bl2Bernet exchange);
— The joint venture RubberNetwork.com (tyre and rubbdustry);

— The joint venture cc markets (B2B Internet exchamgthe field of goods and services for
maintenance, repair and operations);

— Callahan NRW/NetCologne (regional telecommunicaservices);
- Kirch Beteiligungsgesellschaft mbH/SPEED Investmigdt;

- REWE AG/ LTU Holding GmbH (flights and package laiys);

- Richemont-Gruppe/Les Manfactures Horlogeres (luxumyches);
- 3M/Espe (dental products);

- Further proceedings that were cleared on conclusiothe main investigation are listed
below?

2 Ruhrgas/Stadtwerke Neuss (gas industry), Flowesegersoll-Dresser-Pump (industrial pumps, irs thi
case centrifugal pumps), Umweltschutz Nord/RAG/ABwklttechnik GmbH (disposal of contaminated
soil), GKN/Opel/Saginaw (cardan shafts for motohietes), Thiiga AG, E.ON. Stadtwerke Ansbach
(supply of electricity, gas and water to end constg) TBG Nord-Beton (Rollbeton/Norddeutsche
Mischwerke/Lemke Baustoffhandel (ready-mixed cot&ye Deutsche Telekom/debis (information
technology and telecommunications), Exide/GNB Tetbgies (stationary batteries, traction batteries),
General Electric/TIP Trailer Rental GmbH (goodsiléra rental and leasing business), Dolphin
Telecom/GMK (public professional mobile telephone&int-Gobain/Huta Szkla Jaroszowiec (cast glass
in the building sector), Trienekens/Stadtwerke K(iollection and transport of waste), Novartis/Végsl
J./Vision Care (contact lenses), BASF/TAKEDA (vitas), Bewag/HEW/E.ON/Southern Energy
(electricity markets), Flughafen Hamburg/STARS/NStBfrs Berlin (ground clearance services at airports
Haniel Bau-Industrie, Baustoffwerke Rhein-Ruhr Gmb&alksandstein Rheinland and others (masonry
construction materials), easyplus/Stadtwerke Breirde/Stadtwerke Cuxhaven, Stadtwerke Emden and
others (gas and electricity sector and invoicingd acustomer management services market),
Gelsenwasser/Dortmunder Energie- und Wasservemsgrfater supply), Haniel Bau-Industrie, Haniel
Baustoff-Industrie, Baustoffwerke Rhein-Ruhr, Rimka and others (masonry materials),
FBA/FBS/Frischbeton Wachau/Schwenk Transportbet@mdportbeton Abel (ready-mixed concrete),
FBS Lafarge/Lafarge Beton/FBS Fertig-beton/Btop B{réady-mixed concrete), Haniel Bau-Industrie,
Haniel Baustoff-Industrie, H. Brinkhege Textil-Hald KSB (masonry construction materials),
MAN/Wohlenberg Buchbindesysteme/Wohlenberg Schrsgisteme/Wohlenberg Vertriebs und Service
GmbH  (paper-cutting  machines), Sanyo/Toshiba (nggleble  batteries), Merkel —
Freudenberg/Burgmann (industrial seals), Haniel ilustrie, Haniel Baustoff-Industrie and others
(masonry construction materials), Trienekens, Geswsiaftsmillverbrennungsanlage Niederhein, Stadt
Oberhausen and others (disposal, removal and fgiogesf domestic waste).
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9. Withdrawal of application:
— Rethmann AG & Co./Interseroh AG (commercial waste);

— Deutsche Lufthansa/Sky Shop Catering GmbH (in-flggtering).

1. Changes to competition laws and policies, proposed or adopted

Summary of new legal provisions of competition land related legislation

10. The measures already announced in the lastabmaport to give the German Monopolies
Commission easier access to statistical data came into forcd January 2001 in an amendment to
Section 47 of the ARC. In the official statistichieh provide the Monopolies Commission with theibas
of its work in investigating concentrations, valueasve up to now been assessed treating individual
undertakings as statistical units. Now businesshioations in the form of concerns and other groofps
undertakings are also taken into account. Under dbhservance of data protection and statistical
confidentiality the collected data is conveyed he Monopolies Commission by the Federal Statistical
Office in fulfilment of the legal responsibilitiesf the Monopolies Commission under Section 44(1)
sentence 1 of the ARC.

11. In keeping with the law on the euro-conversminlaws and ordinances falling under the
jurisdiction of the Federal Ministry of EconomicacaTechnology and the Ministry of Education and
Research (ninth act on the introduction of the paroounts quoted in DM in the ARC (thresholds, fees
fines, bases of calculation) will in future alsodressed in euro. The law was passed by Parlizanen
will come into force in the second half of 2001.

12. The reform of the Law Governing Discounts ahe Law on Bonuses referred to in the last
report was passed by the German Bundestag on $300QL. It came into force on 24 July 2001. As a
consequence the Law Governing Discounts and the dawBonuses have been abolished and this
legislation, extremely restrictive by European amdrnational standards, adapted to the currerdshand
preferences of enterprises and consumers. Thisamestt is of particular significance in the lighttoke

EC Electronic Commerce directive, according to \Wwhigreign suppliers selling products via the In&trn
need only observe the usually considerably morerdibdiscount laws applicable in their own courstrie
(country of origin principle). The retention of shiegulation in Germany would have led to discretiion
against domestic suppliers.

Other relevant measur es, including new guidelines

13. As indicated under item 6 of the 1999/2000 rethee Bundeskartellamt has drafted principles of
interpretation for the ban on sales below costepf®ection 20(4) sentence 2 of the ARC). A drafsios

3 The tasks and the composition of the Monopdllemmission are laid down in Sections 44 and 4%ef t
ARC. It consists of five members who are appoirtydthe Federal President upon a proposal by the
Federal Government. The appointment is limited éorfyears. The main task of the Monopolies
Commission is to prepare an opinion assessing ¢lel land foreseeable development of business
concentration in the Federal Republic, to evaltlageapplication of the provisions concerning thatoad
of concentrations and to comment on other topgslés of competition policy.
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of the principles of interpretation was sent to tifegle associations of the branches of industrgeored

for their comments in the summer of 2000. The Bskdgellamt has received numerous ideas on this and
suggestions for improvement. The suggestions mgdthé trade associations primarily concerned the
calculation of the cost price and reasons for ajeabive justification for sales below cost pricehel
revised text was published on 12 October 20@0is intended to clarify the protective effect tife
prohibition, especially for small and medium-sizederprises, and indicate the limits of acceptgbiiee)
competition.

14 An 11" Division has been set up at the Bundeskartellaitit affect from 1 August 2001. Its
scope of responsibility covers the electricity sectvhich previously fell under thé"@ecision Division.

It will be responsible in particular for enforcirthe ban on abusive, obstructive and discriminatory
practices, guaranteeing access to the network,viegdindrances to transmission and investigateesf
for network use and energy prices. By taking onamstaff, the Bundeskartellamt is reacting to thgoimgy
difficulties faced by small and foreign electricgyppliers in transmitting electricity to theireglits using
the networks of former monopolists. For this reagdennew Decision Division will not limit itself ttest
cases but will also deal with individual cases.

2. Enforcement of competition lawsand policies

1) Action against anticompetitive practices, inclmg agreements and abuses of dominant
positions

a) Summary of activities of competition authorites! courts

15. For the first time during the period under me@oprohibition was effected on the basis of tee/n

Section 20(4) sentence 2 of the ARC. The regulagimplicitly declares offering goods or commercial
services not merely occasionally below cost pricdé an unacceptable restraint of competition. &hre
supermarket operators were prohibited from selli@gain basic foodstuffs below their cost price.

16. In the electricity sector almost three yeaterathe Amendment to the Energy Industry Act,
which opened up the energy market to effective aditipn, significant improvements have been made in
liberalising the networks. This not only appliestb@ gas sector, where, however, the results haea b
insufficient. This is expected to become a focahpéor the work of the Bundeskartellamt in theuig
(see also point 1l1).

b) Description of significant cases, including thagith international implications
aa) Agreements, action in the form of administeafime proceedings against cartels
17. The Bundeskartellamt imposed fines amounting tmtal of around DM 2.6 million on six

undertakings in the German footwear industry ad a&lon four individuals for participating in illab
guota agreements. From 1996 to 1997, the undegsikiad collusively agreed on the volumes they would
offer in four tenders by the Federal Governmeratied) to the supply of combat shoes, thus pratyical
eliminating competition in the tendering procedure public prosecutor who carried out proceedings

4 The text may be viewed at www.bundeskartellagfkattellrecht.html.
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against those involved and against officials of tie@tracting entity on account of active and passiv
corruption transferred the case to the Bundeskantél

18. As already indicated in the last annual refb#,Act on the revision of statutory health insioe
passed at the end of 1999 contains inter alia andment which is to clarify that the legal relasbips
between the statutory health insurance funds amtthheare providers are of a purely social insueanc
character, i.e. health insurance funds do not ¢@eas undertakings within the meaning of civil,
competition and cartel law (cf. Annual Report 1290, item 1). It remains to be seen to what extemt
apparent objective of creating an exception to atitipn law for statutory health insurance funda be
realised in practice: The legal nature of a legdhtionship is not in itself a deciding factor ftive
applicability of competition law. In any event, tBendeskartellamt does not see any reason to gréven
from conducting administrative proceedings on thsiv on European competition law. In February the
Bundeskartellamt threatened the central assoc&tibrthe statutory health insurance funds thatatie
prohibit their planned revision of fixed amounts fiharmaceutical products, whereupon the assoniatio
refrained from carrying out their plans for the ditmeing.

bb) Exemptions from the general ban on cartels
19. The following table is a summary of the typel mumber of agreements under competition

law that the Bundeskartellamt cleared in the répgrperiod on the basis of exceptions to the stayut
prohibition contained in the ARC.
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Tablel
Types of Cartels Jan.-Dec.2000 Total Still effective
number
Cartels Additions | Deletions since as of Dec. 2000
1958
Condition cartels 3 - 71 46
Section 2(2) of the ARC
Rebate cartels - - 34 6
(Section 3 of the old version of the
ARC)’®
Combined condition and rebate - 1 15 2
cartels
Crisis cartels - - 2 2
Section 6 of the ARC
Standardisation cartels 1 - 21 11
Section 2(1) of the ARC
Rationalisation cartels 1 4 71 14
Section 5 of the ARC
Specialisation cartels - 6 129 25
Section 3 of the ARC
Co-operation cartels 14 - 157 145
Section 4(1) of the ARC
Purchasing co-operation cartels 5 9 25 15
Section 4(2) of the ARC
Export cartels - - 130 36
Section 6(1) of the old version of
the ARC
Import cartels - - 2 -
Section 7 of the old version of thg
ARC
OTHER CARTELS 1 - 1 1
SECTION 7 OF THE ARC
Emergency cartels - - 4 -
Section 8 of the ARC
Total 25 20 655 303
5 Under the 6th Act to Amend the ARC, in forcecsirl January 1999, the criterion for exempting éhes

cartels no longer exists.
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20. During the last few months, the Bundeskartelldwas conducted preliminary talks with the
ready-mixed concrete sector about the formation sfructural crisis cartel in Greater Berlin. Iewi of

the considerable fall-off in activity in the buitdj sector, which is not expected to pick up sigaifitly in

the long term, the ready-mixed concrete sectomeséis its overcapacity there to be approximately 50
percent. With the formation of a structural criséstel, which 35 undertakings with 107 works haviegd

to date, an attempt is being made to reduce ovactfgs. In view in particular of the fines procesys
against the ready-mixed concrete sector (cf. AniReggbort 1999-2000, item 11) the Bundeskartellamt
pointed out in the preliminary talks that the charreembers were only permitted to use the cartel to
organise their reduction of capacities but not akkenprice-fixing and quota agreements or to pecaibi
exchange up-to-date information on product indices.

21. The Federal Association of the German ReadyeMlioncrete Industry (BTB), registered
association, held talks with the Bundeskartellaimbua introducing a nation-wide market information
system for ready-mixed concrete. The undertakirgigipating in this system are to report theiresah

the individual registration regions to a trusteehequarter. The trustee is then to return thisrmétion to

the participants in aggregate form. The Bundeskamé has informed the Federal Association of the
German Ready-Mixed Concrete Industry of its disapgk of this plan and has threatened it with a
prohibition under Sections 1 and 32 of the ARGsdiva collective increase in market transparency as a
means to deter the undertakings involved from adwgncompetition as they would be afraid that other
undertakings could find out about their market shgatins, prompting them to take countermeasures. Th
association has meanwhile abandoned its plans.

cC) Control of abusive practices by dominant firms/Sugson of price abuses by monopolists
(utilities)
22. The Bundeskartellamt is halting proceedings agddeitsche Bahn in connection with abusive

route price structures. Proceedings against abese imitiated following complaints by several ptva
railway companies and government units respongisldocal public transport. The Bundeskartellamt's
investigation has shown that the route costs ircuwhen applying the current track pricing systarR'S

98" costs competitors 25 percent and in some aases than 40 percent more than the costs incuiyed b
DB Regio, a Deutsche Bahn subsidiary. Since thedBskartellamt is unable to prescribe any particular
rail network price system itself, it was up to theutsche Bahn AG to take appropriate company policy
measures to prevent the Bundeskartellamt from aeri issue a prohibition order. Under the new STP
01" system now announced by Deutsche Bahn AG, ticeto be paid by private railway companies are
made up of basic prices, which vary depending enbasis of different route categories and different
product and loading factors, relating inter alighe type of transport and the flexibility of thmétable. In
accordance with the new system, all competitorsighog a specific transport service on a particydart

of the rail network will pay the same price perokiletre of route travelled. The discriminatory eféec
which the Bundeskartellamt considered to be maponpgonents of the TPS 98 system, and on which its
charges against Deutsche Bahn were based, aravbiged in the new system.

23. The Bundeskartellamt prohibited the companies-Mart, Aldi Nord and Lidl from selling
certain basic foods (such as milk, butter, sudaurf rice and vegetable fat) below their respectost
prices. The Bundeskartellamt established that owdntdpeir size, market shares and resources, these
firms have superior market power over the indepehdeocers that are their small and medium-sized
competitors. The three firms had been selling behwféeve and ten items below cost price since thieadn
June 2000. In this case, the three firms were ragselling merely occasionally below cost priceteesr
prices were meant to run over long periods anadagr more than two months. Selling these products
below cost could not be objectively justified eithdhe goods were not perishable, and the three
companies could not claim that they had matcheid thvals’ prices. They have not put forward anjet
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reasons that could objectively justify their actiéidal-Mart took the lead by cutting prices in mighé,

not only legally undercutting the sales pricestgitbmpetitors, but also illegally undercuttingatsn cost
prices. Aldi Nord reacted to Wal-Mart’s price cargpa not only matching its competitive prices, bigo
undercutting them. In addition, Aldi Nord lowered prices below cost price in regions in which Wdrt
does not operate and where no such competitivee gkisted. Aldi Nord’s reaction to the prices was
therefore inappropriate with regard both to theeektof the price reduction and the geographic area
covered. Lidl for its part merely matched the AMord prices, but did so not only in Aldi Nord's
geographic area of business but also in the sduBemmany where Aldi Nord does not operate. WaltMar
has filed an appeal against the decision at thaétigegional Court in Diisselddrf.

24, The German Central Credit Committee (ZKA) hahdvawn the notification of its intention to
introduce an inter-bank charge for eurocheque pantnents. The Bundeskartellamt had informed the
Central Credit Committee that it was planning tpage the introduction of the inter-bank charge. It
particularly took note of the fact that the agreetren an inter-bank charge, which would have amedint
to a price cartel, would have served the interefthe banks by passing on costs to traders arsltthu
consumers. The ZKA had thereby pre-empted the Bakagtellamt's likely decision to issue a final
prohibition order.

25. The Bundeskartellamt has instituted proceedaggsnst electric power supplier e.dis Nord AG
on the suspicion that it is charging abusively ssoee fees for using its network, thus impedingeoth
power supply companies. There is a reasonabledaosphat e.dis’ fees are not appropriate and ttey
differ from those that would probably result frofifieetive competition. A comparison of the networdeu
fees charged to separate agreement customerstpmoliyy the federal association of energy customers
(VEA) shows that e.dis charges the highest avefage of all the 294 network operators covered lay th
survey with fees being up to 54 percent above thien@an average. On 18 July 2001, the Bundeskartellam
issued a warning letter to e.dis. The abuse pracgedhat have been instituted are based merely on
national examination standards. However, the ov&atman price level is suspected to be excesSive.
Bundeskartellamt will also inquire into this mattnd, if necessary, institute proceedings agairist g
operators, taking into consideration comparativeifm markets.

26. The Bundeskartellamt instituted administratp@ceedings against two undertakings in the
natural gas sector for impeding the transmissiomaiural gas. The undertakings had denied Enron
Energie GmbH transmission (cf. Annual Report 1900 item 21). After the Bundeskartellamt's
intervention and following six months of negotiai$ transmission was allowed from 1 October 2000 on
the basis of provisional transmission fees wellobethose which network operators considered to be
appropriate. The parties involved had agreed thandependent expert should determine what levéef
was appropriate. Subsequently, however, they wetralsle to agree on an expert. The Bundeskartéflamt
proceedings were suspended since transmission eobakis of provisional transmission fees was not
jeopardised. The parties are now required to si@ppropriate level of fees in civil court predmgs.

dd) Activities of the courts

27. In the case of the Berlin energy provider Bewtag Bundeskartellamt made four prohibition
decisions in September 1999 on account of Bewagiady refusing to allow the transmission of
electricity into the western part of Berlin (cf. Amal Report 1999-2000, item 19.) Bewag had refused
transmission, arguing that it required the limitaghbacities for its own use. However, the BundesKamt

6 Due to the relocation of the BundeskartellanunfrBerlin to Bonn the Higher Regional Court in
Dusseldorf has since 1 October 1999 been the cemipeburt of first instance against Bundeskarteilam
decisions and not the Berlin Court of Appeals.

10
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decided that a dominant network incumbent may ladtncgeneral priority for its own supplies everthis
special case of limited capacities. The Europeaactlve on electricity and the Energy Industry Act
stipulate that network operators must take a neptisition and that the interests of new entraatthe
electricity market rank equally with the networkeoators’ own operative interest in using their own
networks. The limited performance capacity that wadirst to be assumed in this case was therefore
divided between Bewag and the new providers inparsgee partial decision for each new provider.dsw
ruled that all the decisions were to take effectmediately. Bewag lodged an appeal against the
Bundeskartellamt’s decisions. On 6 November 20@)ddpacity bottleneck that had previously existed
was removed. There were therefore no longer anynieal reasons justifying the refusal of network
access. Bewag acted accordingly, lifting all cafya@lated restrictions of network access and degja
that all pending appeal proceedings against thed&skartellamt’s decisions at the Berlin Court of
Appeal$ had thus been settled. The Bundeskartellamt aedeptthis declaration.

28. In the period covered by the present repoetRderal Supreme Court came to a decision on the
Bundeskartellamt’'s appeal on points of law in catioe with the ruling on abusive pricing against
Deutsche Lufthansa (DL). The Bundeskartellamt hathipited DL from charging over DM ten more for a
ticket on the Berlin-Frankfurt route, which is ne#rved by competitors, than it charges on comparabl
routes, which are also served by other airlineg Bbrlin Court of Appeals, however, had revoked thi
ruling on the grounds that Lufthansa did not attast-covering prices in any of the markets conegrn
The authority had filed an appeal on points of &ainst the decision with the Federal Supreme Gofrt
Annual Report 1999-2000, item 26). The Federal &uer Court partly followed the argumentation of the
Court of Appeals in its decision. The Federal So@eCourt considers avoiding losses in the dominated
market to be a possible justification. Abuse cdntmuld not force any undertaking either to offes i
service at prices that do not cover its costs owitbdraw entirely from competition. However, thegal
presumption that in comparable markets the high@epcould be pushed through simply because
competition had failed in the dominated market daarly be invalidated by an objective justificatidor
which the dominant undertakings had the burdemub$tsntive proof. The Federal Supreme Court revoked
the decision by the Berlin Court of Appeals ancenefd the case back to the Berlin Court of Appdals.
establishing the existence of a ruinous price 8inait was only permissible to take into accotir@ costs
that were not due to company-specific circumstabegso objective circumstances affecting each kepp

in the same way. However, it had clearly been larifa's intention not to make a profit in feeddfitraa

fact that the Berlin Court of Appeals had failedtaie into account. A decision by the Berlin Conirt
Appeals is pending.

29. The Bundeskartellamt prohibited DEA MineraléGAAral AG, Deutsche Shell GmbH, Esso
Deutschland GmbH, Deutsche BP AG and EIf Oil Denltsad GmbH from demanding higher prices for
supplies to independent petrol station operataas tiney charged end consumers at petrol statigrs th
operated themselves (cf. Annual Report 1999-20@M i23). The Bundeskartellamt also ruled that the
decision should be put into effect immediately. Tiw®ceedings had been preceded by numerous
complaints from small and medium-sized petrol statbperators and associations throughout Germany.
By opening up a price gap and charging higher prioesmall and medium-sized petrol station opesador
the refineries than they did to final customerghatir own petrol stations, the large oil compartiesl
unfairly hindered independent petrol station opematAll six companies concerned appealed agdiest t
decision and have applied for temporary legal mtaia. In its ruling of 13 November 2000 in the
temporary legal protection case, the Higher Redi@uart in Disseldorf had serious concerns aboeait th
legitimacy of the Bundeskartellamt's decision. Ehdeubts were mainly to do with the appropriacyhaf
Bundeskartellamt's reference to Section 20(4) seeté of the ARC to substantiate its decision aitd w
its evaluation of the facts. The Higher Regionalu@an Disseldorf therefore granted the partieguest

for temporary legal protection. Apart from a fewghgible exceptions, such price gaps have not gecur

in Germany during the past six months. The Bundéskamt therefore no longer derives any rightsrfro

its ruling.

11
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2) Mergers and acquisitions
a) Statistics on the number, size and type of mengetified and/or controlled under competition
laws

Table?2

Mergersnotified under Section 39(6) of the ARC (Section 23 of the old version of the ARC)

| Y ear | Mergers |
1973 34
1974 294
1975 445
1976 453
1977 554
1978 558
1979 602
1980 635
1981 618
1982 603
1983 506
1984 575
1985 709
1986 802
1987 887
1988 1,159
1989 1,414
1990 1,548
1991 2,007
1992 1,743
1993 1,514
1994 1,564
1995 1,530
1996 1,434
1997 1,751
1998 1,888
1999 1,182
2000 1,429
Total 28,438
30. A breakdown of the total figure by type of mergs as follows:

12
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Table3

1995 1996 1997 1998 1999 2000
Mergers notified and reviewed 1,089 1,006 1,207 1,300 1,147 1359
prior to completion

Mergers  notified  after 276 280 362 391 32 70
completion and found to be
subject to control

Mergers not subject to control 165 148 182 197 3 )
Completed mergers total 1,530 1,434 1,751 1,888 1,182 1429
31. A breakdown by type of merger (2000):
Table4
Acquisition of assets 311
Acquisition of interests 691
Of which: majority interest acquisition 641
Joint ventures 269
Joint ventures with joint control 93
Contractual relations -
Interlocking directorates -
Competitively significant influence 18
Others 15
32. By type of diversification: horizontal mergé¢is302), of which 207 were without and 1,095 with

product extension, clearly dominated again in 2000 number of notifications of vertical mergers
dropped significantly from 58 to 14, whereas thenbar of conglomerate mergers rose from 81 to 113.

b) Summary of significant cases

33. As in the preceding reporting period, extensierger control has been undertaken in the energy
sector. In particular, there were several mergessnall regional suppliers.

34. A largely new phenomenon was the significactéase in the importance of the Internet as a

medium of business transactions. An example is €alyithe electronic marketplace already refered t
under item 42 of the last report, involving the panducers Ford, General Motors, DaimlerChryslat an
Renault/Nissan. A growing number of projects toateebusiness-to-business (B2B) marketplaces, i.e.
business transactions between firms via an Intexxeltange, have been examined. In general, caroyihg

7 Since 1 January 1999, all mergers subject tdaraomave to be notified prior to completion. The
notifications after completion concern cases inclthidue to transitory provisions, this obligatidd dot
apply or had simply been disregarded

13
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transactions in this way can improve efficiency gmdmote competition. Problems may arise, though,
when such platforms are used to pool demand or aeeans of exchanging information and thus of
coordination between competitors. Nonetheless, quaiential for damage to competition cannot be
conclusively ruled out, and they thus pose speatiallenges to the competition authorities with rdga
monitoring their conduct. The Internet platformsuesned during the reporting period were cleares;esi
their structures did not suggest that they contraslecompetition law in any way. However, the
Bundeskartellamt reserved the right to subjectadles to a competition law examination at a latée d
when they are actually in operation.

aa) Prohibition or prevention of mergers

35. In March 2001 Deutsche Lufthansa AG was givemaaning in connection with its plans to
acquire shares in Eurowings. Examinations showad lthfthansa's acquisition of shares in Eurowings
would lead to a strengthening of its dominant pasion the domestic flight market in Germany. The
possible positive effects on competition in the dpgran market for regional flights from Germany to
neighbouring countries, especially to the hubs pfsferdam and Paris, do not in any case outweigh the
competitive disadvantages within Germany. The vavithe Bundeskartellamt is based on the fact that
currently 66 out of 86 routes on which Lufthanséerf domestic German flights are flown without
competitors. The merger would remove from the maakiirther four competing domestic flights offered
by Eurowings (Dortmund-Munich, Dusseldorf-Nuremhehdunich-Paderborn and Nuremberg-Berlin).
The only remaining significant competitor, Deuts@&#%, would then be in competition with Lufthansa on
only seven routes. In view of the considerable rar&ntry thresholds for new competitors, the
anticompetitive effect of the merger would be pamard and sustainable. The new flight connections to
Paris, Amsterdam and Milan planned by the compaoyldvnot lead to any fundamental improvement of
competition in the European regional flight mark&ince the companies involved have stated that they
would propose measures to improve competition,ethempreventing prohibition, the prohibition period
has been extended.

36. The Bundeskartellamt had prohibited the comaéinh of the Westdeutsche Allgemeine Zeitung

(WAZ) and the Ostthiringer Zeitungs Verlag (OTZWhich had already been carried out (cf. Annual

Report 1999/2000, item 32). The Higher Regional l€oejected the companies' appeal and did not allow
an appeal on points of law. The companies havel #le appeal against this non-admission with the
Federal Supreme Court. A decision is pending.

37. In November 1997, the Bundeskartellamt proéiithe acquisition of a 24 percent stake in
Stilke Buch- und Zeitschriftenhandels GmbH, HambloygAxel Springer Verlag AG (cf. Annual Report
1997-1998, item 36). The Berlin Court of Appealfeid this decision in the first instance. Axel Sper
Verlag AG lodged an appeal on points of law agaihstdecision with the Federal Supreme Court (cf.
Annual Report 1999-2000, item 27). The Federal S&mgrCourt rejected the appeal on points of law. The
decision is thus final.

38. No new prohibitions were issued during the répg period.
bb) Clearances subject to conditions and obligation
39. In the area of clearances subject to conditiorsales were a main focus during the reporting

period. For example, the Bundeskartellamt cleahedfdoundation of a joint venture in the area ofcge
interest magazines between Jahr-Verlag and topaspéerlag, which belongs to Axel-Springer Verlag,
subject to the condition that the undertakings ived sell two magazines. The two undertakings suppl
special interest magazines on specific sports ahérdeisure activities (tennis, golf, angling gtc.
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Problems relating to competition law resulted maiiml the market for angling magazines. The joint
venture would have had a market share of 70 toeB€ept in this market, where the barriers to market
entry are high on account of the high degree o€igfisation. After the Bundeskartellamt had expeess
concerns, the participating undertakings accepied the angling magazines supplied by top spezial-
Verlag had to be sold to third parties within apetiod of time in order for the project to be cézh This
condition has meanwhile been met through the sdlehe magazines to Moller Neue Medien
Verlagsgesellschatft.

40. In addition to the conditions imposed on the,seonditions aimed at liberalisation were also of
great significance, particularly in the gas seclidrese had two main purposes: to liberalise gaplgup
contracts through awarding special rights of teation as well as to improve transmission conditidkts
the end of the year 2000, for example, the conagatr of Contigas and the municipal utilities inithe
was cleared subject to conditions. One of theseliions was that long-term gas supply contract wit
special-rate consumers in the area served by theicipal utilities in Heide could be terminated
prematurely. Another was that network use fees tad basis on which they were calculated were
published. In early 2001 the Bundeskartellamt ld@vn similar conditions in connection with the
clearance of four other concentrations mainly diffigcgas markets in southern Germany.

41. E.ON Energie AG notified the Bundeskartellarhit® intention to acquire 61.85 per cent of the
shares in HEIN GAS Hamburger Gaswerke GmbH (Heindesn Hamburgische Electricitatswerke
(HEW) AG, thus raising its capital participation keingas to 89.9 per cent. Both Heingas and E.ON
operate in regional gas supply markets in norti@rmany. The examination of the planned concenbtrati
under competition law focused on the effects it ldduave as a result of the geographical proximity o
Heingas and the E.ON concern's company Schleswag, lthe firms had a dominant position and there
was the danger that a concentration would strengdthie position. In this case, too, the conditioese set
that transmission prices had to be published amahétworks had to be made available for transmmssino
the view of the Bundeskartellamt, however, thesaditmns could only partly compensate for the
anticompetitive effects of the merger. It was néweess possible to clear the project without infpps
any further conditions since there was evidence tthe conditions of competition had improved in the
balancing energy markets. Balancing energy is reduio compensate for fluctuations in the amount of
energy used by final customers. Within the meamhthe so-called consideration clause, Section)36(1
second clause of the ARC, the improvements of ctitigrereferred to above make up for the restrariits
competition which continue to exist within the gastor.

cc) Clearances

42. During the period covered by the present repbet plans of the energy supplier Hamburgische
Electricitats-Werke (HEW) to acquire the firms Veaigd Laubag were cleared. The concentration took
place subject to the fulflment of a condition dast year in connection with the clearance of the
RWE/VEW and Veba/Viag (now E.ON) concentrations. @hnual Report 1999-2000, item 37). The
European Commission examined the merger of Vebavéagl while the RWE-VEW merger fell under
the auspices of the Bundeskartellamt. It was owlysible to clear the project by imposing far-reaghi
obligations. A dominant duopoly would otherwise édeen created on several electricity markets.d@ne
the main obligations affected the eastern Germamnggnsupplier Veag. RWE/VEW and VBA/Viag held
shares of more than 80 percent of Veag. Veag geseedectricity from eastern German brown coal, but
does not itself have any direct access to finatarners. Against this background, the Bundeskartglla
and the Commission required the companies concemsell their respective shares in Veag, in itsabr
coal supplier Laubag and in the eastern Germammabienergy company envia to one single purchaser.
The order to abandon the proposed acquisition vlaewas based on evidence that Veag can establish
itself through relevant sales contracts as an aaompetitive force in the field of large and hdusd
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customers. This condition has now been fulfilletbtigh the acquisition of Veag and Laubag by HEW.
What was decisive for HEW's concept to be appravasl the fact that HEW thereby gained an influence
on the Berlin energy supplier Bewag. In so doihg, tonditions for a strong grid were created. Tiogret
with other competitors, such as Energie Baden-Wintierg (ENBW), high-performing municipal utilities
and domestic and foreign new entrants, this grid mat competitive pressure on the two market leader
RWE and E.ON.

43. Another project that was cleared was the faundif a joint venture for the operation of an
electronic multichannel portal on the Internet witte participation of the DaimlerChrysler subsidiar
DCX.Net and T-Online AG. This portal is intendedhle established as a business-to-consumer (B2C)
exchange for DaimlerChrysler AG's Mercedes-Benmdbrdt is to provide not only brand-specific
products and services of DaimlerChrysler, but alsecalled mainstream services, such as weather and
stock exchange information, hotel bookings etc.fésas these mainstream services are concerned, it
cannot be assumed that the exchange has a donpiositibn, as a large number of similar services are
available. There were no major concerns relatintheoproducts targeted at DaimlerChrysler customers
either, however. While this will be the first pdrta its kind in Germany, other car manufactureasé
announced that they are going to set up similavices of their own. It is therefore unlikely that a
permanent dominant position will be created. Noll iie portal lead to a strengthening of T-Online's
position since it is possible to use the serviéeguany Internet provider.

44, Another project cleared by the Bundeskartellavas that of tyre producers Goodyear and
Michelin to set up a joint venture called Rubbemd@k.com. Other participating companies in thisijoi
venture are Continental AG, Hannover, Cooper Tir&k@bber Company, Pirelli Pneumatic S.p.A. and
Sumitomo Rubber Industries. RubberNetwork.com fended to facilitate the purchase and sale of raw
materials, primary products, products and servifesignificance in the tyre and rubber industry. No
growth in market share is to be discerned, howesiace there is no pooling of demand for any sector
specific products and services or for other proslacid services directly used by the founding memiver
their tyres and rubber products. Only in the cakewmcalled MRO (maintenance, repair, operations)
products are there plans for demand to be poolbi did not prevent the project being cleared,has t
total market shares of the shareholders in theselupts currently amount to less than 1 per cent.
RubberNetwork.com is open to all producers, custerand suppliers in the tyre and rubber industry.

45, Another B2B marketplace, with the participat@BASF AG, Degussa-Huls AG, Henkel KgaA
and the software company SAP AG , was also notilpited. The aim of the joint venture cc marketsois
meet the needs of the participating companies irOMj@ods and services. The market for the provisifon

IT services for electronic transactions on therhme and the markets for the goods and servicesffen

are affected by the concentration plans. The ppaints’ respective market shares, the dynamism of
Internet exchange set-ups and the fact that teare pooling of demand led to the clearance optbgect.

46. The concentration of Callahan Nordrhein-Westfal (CNRW) and the regional
telecommunications provider (a so-called "city ) NetCologne Gesellschaft fur Telekommunikation
mbH, Cologne was also cleared. The parent compB@N&W, CAIl Lux, last year acquired a share of 55
per cent of the broadband cable network of LandtiNBhine/Westphalia from Deutsche Telekom AG
(DT) and took over sole control. DT retained a 45cpnt share in CNRW. CNRW enables programme
providers in North-Rhine/Westphalia to feed in arahsmit television programmes and other conteiats v
the broadband network. The services offered by bletfhe include regional telephone services, in
particular subscriber lines, local and long-distamells, and online/Internet services, includinteinet
access. In addition, NetCologne also provides gn@@nd digital cable television.

47. The decision was taken on the basis of theaBeecconsideration clause, Section 36(1), second
clause of the ARC. Under this clause, a conceptratihich is expected to create or strengthen a ickombi

16



GERMANY

position shall be cleared if the participating umnalkings prove that the concentration will lead to
improvements of the conditions of competition, atiit these improvements will outweigh the
disadvantages of dominance. In this particular,daseas established that the concentration woeddl Ito

a strengthening of CNRW's dominant position in ket for feeding in and transmitting programme
signals on the broadband cable network. This ism as a result of the concentration, the number o
households directly connected to the CNRW netwarll abtaining their signals via the NetCologne
broadband cable network in the municipal area db@ue will rise by about 30,000. This will lead @0
strengthening of CNRW's bidding power towards thegpamme suppliers. However, the concentration
will also lead to improvements in other markets,johoutweigh this disadvantage. Its broadband cable
network, NetCologne, will enable CNRW to provide aternative to subscriber lines on the fixed-line
network, putting it in a position to offer subs@ilines, voice telephony and fast Internet acoesshe
broadband cable network. In so doing, it will enteio competition with DT, which has so far had
practically sole dominance of this market. The ailCNRW is to enter into competition with DT on #ee
markets, which previously did not feature a higheleof competition. A careful examination of thetiem

set of agreements has shown that DT can only exdiited influence on CNRW, in spite of its
participation of 45 per cent in CNRW. The usuahtggof co-operation, information and veto usually
associated with a 45 percent participation have Ipeactically excluded in the contracts.

48. As a result, it was established that DT carlittle to effectively prevent Callahan's intended
competitive inroads on the former monopoly markgtDT. Callahan has also taken specific steps to
reduce its links to DT in procuring primary productligital platforms, set-top boxes, encoding syste
invoicing software). Thus, the Bundeskartellamt eatm the conclusion that the anticompetitive aspect
were outweighed by the procompetitive aspects. @ribe third parties summoned to attend proceedings
has submitted an appeal against the decision, lewaAwecision is pending.

49. The Bundeskartellamt has allowed Kirch Betailigsgesellschaft mbH & Co. KG to go ahead
with its planned acquisition of 49 per cent of &sain SPEED Investment Ltd., as well as allowingnit
option to acquire further shares. SPEED was uridesotle ownership of EM.TV+Merchandising AG and
Mr Thomas Haffa. Together with the Bambino TrustdEstone), SPEED controls SLEC Holdings Ltd.,
which owns the worldwide marketing rights to Formmdl. However, the concentration will not give the
Kirch group access to the broadcasting rightsriee br pay-TV in Germany, since these rights fecsc
licensing periods are hived off into separate camgssold by auction in neutral and open procedures
Unlike in other countries, granting broadcastirghts in Germany is a case of concentration andlpest

to merger control, so that even if the Kirch gragme out on top in this procedure by making the bes
offers, the acquisition is only possible if the jpat has been cleared under merger law in a separat
procedure.

50. The acquisition of the supplier of packagedwls and charter flights, LTU Holding GmbH, by
REWE AG, one of the largest German retail chainas wleared by the Bundeskartellamt, although it
continues the concentration process that has hiseerdible for several years in the tourism indusihe
concentration will have little impact on the trawagent and charter flight markets as LTU has fel@ssa
operations in these areas and Rewe does not ownargec flight company. Rewe will acquire market
shares in the package holiday sector, howeverillith@come the leading German provider of long-haul
trips without restraining competition. In the sharid medium-distance sector it will continue towssl
behind the largest German providers C&N and the @tdlp. A major criterion for clearing the project
was that WestLB, the largest shareholder in the @idup's controlling company, had to give up its
participation in LTU. In so doing, the structuraid between the competitors TUI and LTU was broken,
guaranteeing that competition would continue taipleeld in the future.

51. In the high-price watch sector, the Richemonbug's acquisition of Les Manufactures
Horlogéres (LMH) was not prohibited. Rolex contiaue be the market leader. Other leading compstitor
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are financially strong groups. The presumption twatoligopoly existed, which was supported by the
figures, is to be seen as having been rebuttede dinere are repeated shifts in the market shares,
particularly those of the largest competitors.

52. The take-over of the German producer of deptablucts, Espe Dental AG (Espe) by the
Minnesota Mining and Manufacturing Company, USA }3Mas cleared. A dominant position was
unlikely to be created or strengthened on any efstibmarkets concerned. Concerns that a mixerrasig
and marketed exclusively by Espe for the compamwis products might lead to market foreclosure have
been dispelled, as Espe does not in principle ptesempetitors from producing compatible materials.
Although Espe will gain 3M's considerable finanoi#but, this alone is not sufficient to extend Espe
scope to any significant degree in comparison wighsituation before the concentration.

53. A number of concentrations in the constructinaterials and concrete sectors were cleared.
Haniel Bau-Industrie and Haniel Baustoffindustrieni®1 acquired a number of smaller producers of
masonry materials, which operated on regional niarke addition, Lafarge Fertigbeton GmbH acquired
several producers of ready-mixed concrete, whidrated regionally. Market dominance was unlikely to
be created in any of these cases.

dd) Withdrawal of application

54. Rethmann AG & Co. has withdrawn the notificatad its intention to acquire a majority holding
in Interseroh AG, Cologne. In addition, it will nece its current shareholding in Interseroh AG to a
maximum of 15 percent. Last year, the Bundeskartelissued a statement of objections concerninlg bot
the notified merger and also the minority partitipa already existing on account of the resulting
considerable influence of Rethmann AG & Co. onrisgeoh AG. Interseroh AG already had a dominant
position in the market for commercial waste disptsaughout Germany (e.g. return system for transp
packaging and the complete disposal of undertakiwgste, with a wide branch network). Through a
merger with Rethmann AG & Co., one of Interserdhtgest competitors in this sector, its dominant
position would have been considerably reinforcéthé company had not withdrawn its notificatioseif,

the Bundeskartellamt would have had to serve ailpitan order as already announced.

55. Following a warning by the Bundeskartellamtui3ehe Lufthansa AG is to give up its plans to
acquire all the shares in SSC Sky Shop Catering ety Shop Catering, a subsidiary of Aero Lloyd
Flugreisen GmbH & Co Luftverkehrs-KG, produces aatdl meals on passenger flights. The direct
acquirer was to be the Lufthansa second-tier sigrgid ufthansa Service Gesellschaft Europa/Afrika
GmbH (LSG). The LSG group is one of the world'sllag suppliers of in-flight catering services, wih
considerably larger share of the German market iisamearest competitor, the flight catering gr@bgte
Gourmet, and its other small and medium-sized coihope At Frankfurt and Munich airports, which wer
particularly affected by the concentration, LSGarket share is well over 50 percent. The LSG gsoigy'
superior capacities also contribute to its pararhauarket position. They are due to the fact that
Lufthansa's demand for flight catering servicesrfiwithin the concern is far greater than the tetdlime

of the free market. If the concern had not withdraig plans, the Bundeskartellamt would therefareeh
had to serve a prohibition order on the compamgir@ady announced.

3. Therole of competition authoritiesin the formulation and implementation of other policies,
e.g. regulatory reform, trade and industrial policies

56. The competition law privilege of demarcation andclegive concession agreements in the
network-based energy sector, which in the pastipedy ruled out competition in these markets, hasn
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abolished with the amendment to the Energy Industity which came into force in April 1998. From a
legal point of view, this made the complete libesation of the German electricity and gas markets
possible and fulfilled a key prerequisite for thevelopment of competition in the network-based gyer
supply sector.

57. In the electricity sector, tangible results ddoeen achieved in opening up networks. The so-
called Associations’ Agreement concluded by theesgntatives of important interest groups of trergyn
industry forms the basis for determining transnoissfees. The conditions of network access in the
electricity sector have improved to such an extbat the Bundeskartellamt has switched from bagsg
prognosis on regional markets to assuming natiatewnarkets in defining the relevant market for the
purposes of merger control. The abuse controleduout by the Bundeskartellamt, especially purstmnt
Section 19(1) in conjunction with Section 19(4) gmasuant to Section 20(1) of the ARC has a key
function in disputes relating to the enforcementted right to network access as well as in regudati
access conditions, in particular access fees.

58. The competition authorities of the Federatiod the Lander have established a working group
on electricity network use. Its purpose is to resajuickly and efficiently the difficult questiomsising in
connection with the competition law assessmentheflevel of network use fees and other barriers to
competition set up by electricity network operat@sd to draft joint concepts for coordinated actiy

the competition authorities. The working group cenethe conclusion in its report issued in ApfiD2
that controlling domestic network operators’ fegsnteans of abuse control under competition lawhen t
basis of the comparative market concept is poshilliénvolves problems in its practical applicatitfithe
overall domestic price level is suspected to beessive, the only possible comparison would be with
foreign undertakings. Making comparisons with fgreregulated undertakings, however, would involve
additional uncertainties. Should the competitiotharities be forced to introduce cost control (vhis
also dealt with in the report) they will face theddional new challenge of examining whether thets@f
network operation estimated by the companies gyeogpate.

59. In the gas sector, where EU Member States haga required under European law to partially
liberalise their markets only since the summer 6D@ the results are still unsatisfactory. In the
Bundeskartellamt’s view, a general right to netwackess — corresponding to Section 6 (1) of thedyne
Industry Act — is also necessary in the gas sectavrder to create the preconditions for substantia
competition.

60. An amendment to the Energy Industry Act impletimg the European directive on gas is
currently in preparation. It will place gas netwanBerators under the obligation to grant other camgs
non-discriminatory access to their supply netwddkghe purpose of transmission. Under Article 25he

gas directive, an exception from this obligationgtant network access is to be made in partictlar i
particular gas supplier operating a network woukpegience substantial economic and financial
difficulties due to its fixed payment obligationgsing from gas supply contracts (“take-or-pay cacis”).

The bill provides for the Federal Ministry of Ecaonizs and Technology to be responsible for assessing
whether it would be reasonable to open up a netwoskich a case.

61. A general obligation of gas companies to opertheir networks is to be welcomed from the
point of view of competition. In assuming law erdement functions in individual cases, a supreme
Federal authority is subject to direct individuahtrol by the Commission in this area under Art2teof
the gas directive. This is a novelty. The Federalidtry of Economics and Technology is to be auiteat
to transfer to the Bundeskartellamt the task okssiag reasonableness exclusively on the basiseof t
competition criteria laid down in Article 25 of tlgas directive. It is not clearly stipulated, hoeewvo
what extent this assessment competence of the Bkadellamt is to include the competence to take
decisions. It is not clear either which criteriaAuticle 25 of the gas directive relate to competitand
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would thus be open to assessment by the Bundekdanteand which are not. In its statement on 16
February 2001, the Bundesrat advocated transfettiegentire assessment of reasonableness to the
competition authorities in order to overcome thesdblems.

62. Since the summer of 2000 there has been arciaisns’ Agreement on network access in the
natural gas sector. However, this agreement issoitable in its present form to regulate free nekwo
access. In contrast to the electricity sector, mostantial change in the definition of the gas ratik
likely at present on account of this situation. Buwndeskartellamt will continue to assume regioatther

than national gas markets.

4, Resour ces of competition authorities

1. Resources overall (current figures and changespprevious year)

Annual budget (in our currency and USD)

Budget 2001 Change vis-a-vis 2000
DM 33.2m -DM2.0m
Euro 17.0 m - Euro 1.0 m
USD 15.0 m -UsDo0.9n

Number of employees (person-years)

item of

employees Change
Economists 49 -1
Lawyers 59 0
Other professionals 10 -23
Support staff 142 + 22
All staff combined 260 -2

2. Human resources (person-year) applied to:

- enforcement against anticompetitive practices;
— merger review and enforcement;
- advocacy efforts;

— itis not possible to give a breakdown of staff kg in the above three fields as;

8 Exchange rate as of 1 August 2001
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— tasks at the Bundeskartellamt are allocated aaogtdi sectors of the economy;

— rather than according to specific types of procedur
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