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INTRODUCTION

In the spring 1998 issue of thBRulletin, an article by William Kovacic and Ben Slay
described and discussed the establishment of thepetition law regime of the Republic of
Georgia® In the most recent volume of tifgeorgian European Legal Review, an article by
Alexander Tushuri (Deputy Director of GEPLAC fogsd issues), and Tato Urjumelashvili (a legal
expert of GEPLAC), compared the Georgian competiigislation with EU legislation. In this
connection, and in response to the need for impneve of the law and harmonization with the
European legislation, it would be interesting t@leate the law of Georgia under the analytical
framework used by Russell Pittman (Director of Emoic Research in the Economic Analysis
Group of the Antitrust Division of the US DepartmhehJustice) to examine the competition laws of
the Central and Eastern European (CEE) countri¢892 and five years latér.

The Pittman criteria for evaluation include thddwling:
1) Does the law distinguish between horizontal andiceragreements?

2) Does the law treat horizontal cartel agreemengeiase illegal?
3) Does the law restrict vertical agreements by filacking market power?

! Deputy Head, State Antimonopoly Service of Geordihe author is grateful for
helpful comments and suggestions from one of thtersdof theBulletin, and to Russell Pittman
for helpful responses to questions. The opinidmessed are those of the author, and may not
reflect the views of the State Antimonopoly Senac¢é&eorgia.
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4)

5)
6)
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8)
9)

10)

Do the provisions restricting the behavior of doamtifirms make it too easy for a firm to be
labeled dominant?

Does the law protect potential entrants from exohery behavior by incumbent firms?

Is it illegal to harm competitors?

Does the law seek to control the prices chargediobyinant firms?

What, if any, are the requirements for the pridifitation of combinations of enterprises?
What are the restrictions on agency analysis gi@sals for combinations, and what are the
consequences of agency inaction?

What are the criteria by which proposals for corabons are judged?

Russell Pittman addresses these questions totkefaseveral CEE countries, including Hungary,
Poland, Czechoslovakia (later, after the divorbe, €zech and Slovak Republics), Russia, and
Romania.

In our opinion, the questions and answers discuss&ittman’s articles can be used as

guides in making enforcement and interpretationsit@ts, or considering revisions of the law, in
other settings as well. The purpose of this a&t€kto apply these standards to the competition la
of Georgia.

According to the results of the analysis, basetherbasic principles of antitrust economics

and the main goals of antimonopoly regulation rtgldlso into account the specific characteristics o
countries in transition, Pittman comes to the follay conclusions in his papers:

“the competitive implications of horizontal andtieal agreements demand different kinds
of analysis. A competition law that does not digtiish between the two will require careful
development of enforcement policies and court pregations to avoid confusion among
entrepreneurs and other business people;”

it is necessary to make a clear distinction betvpeese illegal agreements and other kinds
of agreements that are subject to “a rule of réasthhis distinction is important in two
ways: 1) it provides certainty for economics actoy<learly defining certain behavior as
illegal; and 2) it creates economy of enforcemessources by limiting the kinds of
agreement that must be examined in detail for aittneconomic effect”

“vertical restraints and agreements involving firmghout market power cannot harm
welfare and so should be permitt€d;”

®“Some Critical Provisions,” at 488.
®1d. at 490-91.

"|d. at 493.



- “any definition [of dominance] that focus[es] stgiyior exclusively on market share rather
than on true market power -- which would includensideration both of the likely
permanence of a high share, and, in particularptbsence or absence of barriers to entry
and expansion by other firms on the market -- sgkjver-regulating the economy and
deterring investors who might fear that their sgsce achieving high sales would make
them subject to close competition office regulatidn

- If the law contains “restrictions on the behavibdominant firms that are not imposed on
other firms, including the possibility of price dawis, output controls and antitrust review”
and “if the enforcement authorities and courts @e quick to attach the label of
‘dominance’ to a firm, if the simple act of temprauccess in entering or competing in a
market brings on a regime of government controts strictures, then firms will not be so
eager t% succeed in the market, and consumerstiogar and society in general will be the
poorer.’

- “If these provisions [concerning to the governmaoritrol of the prices of dominant firms]
are strictly enforced the economies may suffetned ways: first, from ... bureaucratic
interference with the market mechanism; secondn fiocreased costs as firms devote
resources to dealing with regulators; and thirdpfrstructural improvements forgone, as
hard-pressed antimonopoly agencies devote resotlarcegulating prices at the expense of
other antimonopoly enforcemenrtf”

The law of Georgia “On Monopolistic Activity and @mpetition” has broad structural
similarities to the competition laws of other CE&untries, its principal operational provisions
focussing on agreements among firms, dominant fibeiavior, and market restructuring. The law
has much common also with the competition lawstbéoCIS (Commonwealth of Independent
States) countries, because of both initial econ@onditions and longstanding regional cooperation
and integration. The law determines in its prarisithe organizational and legal foundations fer th
prevention and elimination of unfair competition wasll as the control of restrictive business
practices, including anti-competitive behavior of/grnment agencies.

In this paper we examine the Georgian competitam lising the criteria suggested in
Pittman’s three papers. We find many similaribesveen the Georgian law and both the CEE and
CIS laws in terms of the strengths and weakneds® daw and in terms of suggestions for both
enforcement decisions and amendments that woudsthgitien the role of competition in the

8 “Five Years Later,” at 199.
% “Some Critical Provisions,” at 495.
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Georgian economy. Two aspects of the Georgiaatawarticularly important for examination and

understanding because of the legacy of Soviet pigrihat continues to influence the economy:
provisions regarding the abuse of a dominant msitin the market, and provisions concerning
anticompetitive actions by government and admiatste bodies. First, however, we consider the
provisions of the law that deal with agreements rsgnenterprises.

AGREEMENTS
Article 8 of the law states that “economic agemialisoe prohibited from the execution of
any agreement or making of any decision which léadke restriction of competition, namely:

1) restricts one of the parties in the choice of akeiaisupplier of resources, or customer;

2) obliges one party to the agreement to deliver uichase instead of or in addition to the
goods stipulated in the agreement, such goodsdititer in object nor trading procedures
are related to the goods determined in the agreemen

3) significantly restricts competition in the market particular goods and their substitutes.”

It is clear that Article 8 regulates agreementgicgg competition, but it is not quite clear
from the context of this article exactly what kirafshese agreements are regulated. The first entr
could be read to apply to vertical restraints obiy,such provision would make sense only if one of
parties of the agreement is in a monopolistic pasitHowever, this kind of relations falls undeet
scope of article 13, about the abuse of monopolgisition.

The second entry, prohibiting tying agreementsgceés the relevant provisions of article 81
of the EU Treaty.

The third entry clearly concerns horizontal relasipbut it is too general. We think that
language broadly prohibiting agreements and detwsdioat restrict competition is not enough and
requires further clarification. In addition, besatof the generality of the third entry, its proms
might be used also in cases of vertical agreements.

It seems that the generality of article 8ke®it unclear exactly what constitutes an
anticompetitive agreement and thus renders diffioolh compliance with and enforcement of the
law. In particular, it is not clear that the laatisfies any of Pittman’s first three criteriaddes not
distinguish between horizontal and vertical agra@sjenor does it distinguish between hard-core
cartel activity that should hger seillegal and joint venture activity that should yrmbr, to the extent
that it applies to vertical agreements, does iitlita application to enterprises possessing market
power.

Kovacic and Slay write that “Article 8 piiblis concerted action among economic agents that
directly or indirectly restricts competition. Thiseasure bans agreements that restrict a firm’'s
choice of market, source of supply, supplier, @temer; impose tying conditions; or significantly
limit competition among substitutable products.isTérticle seems to cover both horizontal and
vertical agreements. For example, the prohibitinmestrictions affecting a firm’s decision about
where to operate appears to proscribe both agresem®ong rivals to allocate geographic territories



and agreements by which manufacturers delineatki®xe geographic areas in which their
distributors are sell product§®”

1 “perilous Beginnings,” at 20.



In addition, according to the opinion of GEPLAC ers Tushuri and Urjumelashvili, “apparently
no agreement or decision may be regarded as diviolaf the law unless it falls within the list of
anti competitive agreements or decisions. Henceuraber of anti-competitive agreements,
decisions and concerted practices consideredlilegier EU competition rules are not prohibited by
Georgian legislation*

Furthermore, EU competition law stipulates thataiaranti-competitive agreements which
contribute to the improvement of the productiordmtribution of goods or to the promotion of
technical or economic progress, and allow consuméag share of the resulting benefit, may be
exempted from prohibition. The law of Georgia doesstipulate any type of exemptions from the
prohibited anti-competitive behavior. Europeanextphave advised that an exemptions clause
should brg introduced into the law simultaneoustyhweimendments to the list of anti-competitive
behavior.

It is critically important to develop a clear, pigédble and transparent process of competition
law enforcement in order for the public to be asduthat monopoly behavior will not be the
outcome of the transition to the market economythis regard, it is necessary in particular to enak
a clear distinction between horizontal and vertegteements, to articulate a clear prohibition
against hard-core cartel behavior, and to makeat ¢hat firms without market power may organize
both their supply and their distribution arrangetsemithout government interference.

Thus, according to this analysis, the law of Genrggeds to be modified in the future, to
encompass all types of anti-competitive behaviod & order to reflect universal competition
principles and rules included in the provision®dicle 81 of EU Treaty.

ABUSE OF A DOMINANT POSITION

It is notorious that “firms with market power cangose significant harm on consumers and
on society as a whole. They may raise prices toapoly levels, fail to keep costs low, and fail to
engage in technological progress. Most of Westertimonopoly laws are aimed at either
preventing the creation of market power or regotatits exercise once it has been created.
However, law enforcers in Central and Eastern Eeiwaifi face some unique problems with respect
to market power. One set of problems will arismerfrthe fact that many firms will have market
power derived not from anything remotely relatethir success in satisfying consumer needs but

124The Law of Georgia.”

13 It should be noted that first antimonopoly ledisia act of Georgia -- the Presidential
Decree “On Restricting Monopoly Activity and Devping Competition” -- was in force before
the present law, and included provisions allowimigexemptions.



only from their history as a state-owned and spateected monopoly**

¥1d. at 497.



In accordance with international principles, Geatgjiantimonopoly legislation does not
consider the holding of a monopolistic positiondzpnomic agents to lper seillegal. Only the
abuse of a monopolistic position is prohibitedhmy flaw. It should be noted that the law of Gegrgia
like the laws of other post-communist countries arwle than western laws, focuses its provisions
on the behavior of dominant firms. The law of Ggayagain in contrast to western antimonopoly
laws, pays great attention to the permarexrdante state control of the behavior of monopolistic
economic agents, including control prices and emttierms:

According to the provisions of the competition laafsnost European countries dealing with
the definition of a “dominant position”, the positi of an economic agent, which in view of its
market share, financial strength, possibilitiesfocess to the market, economic relations withrothe
economic agents, and other factors, may hinder etitqm among sellers, shall be considered
dominant. In general, an economic agent has ardorhiposition if it can act on the market
independently from its competitors. The antimorppaws of CIS countries typically define a
dominant position as “an exclusive position of mpany enabling it to exert decisive influence on
goods circulation on a given market or to limit@gg to a relevant market for other companies”

The antimonopoly law of Georgia uses the term “npatistic position” to refer to the same
phenomenon that is termed a “dominant positiorstirer European and CIS laws. The law defines
“monopolistic position” as “a special position of @onomic agent or public agency that enables the
agent or agency to significantly influence the neadnd to restrict competition.” It must be noted
that the first antimonopoly legislative acts of @ga, such as the Decree of State Council of Gaorgi
“On the Restriction of Monopolistic Activities aride Development of Competition” (adopted in
1992 and in force until 1997), used the term “daamnirposition” like most of the countries having
antimonopoly legislation.

As to monopolistic activity, it is defined by thea as “an activity that enables an economic

!> The law of Georgia defines an economic agent amtaral or legal person carrying out
entrepreneurial activity irrespective of its orgaational-legal form, kind of property, or nature of
the activity.” In accordance with the opinion cACIS experts, in order to calculate market
shares for the determination of a monopolistic fasi the notion of economic agent should be
broadened.



agent to influence the market price of a good sdose substitutes and to restrict competitidm.”
our opinion, the language of this definition is pasy to put into practice.

As to specific limitations on dominant firm behaviaccording to article 82 of the EC Treaty

(formerly Article 86), dominant firms in EC courgs are prohibited from engaging in such abuse as:

a)
b)
c)

d)

“directly or indirectly imposing unfair purabe or selling prices or other unfair trading
conditions;

limiting or controlling production, marketsicitechnical development to the prejudice of
consumer;

applying dissimilar conditions to equivalémainsactions with other trading parties, thereby
placing them at a competitive disadvantage;

making the conclusion of contracts subjecatoeptance by the other trading parties of
supplementary obligations which by their natura@rording to commercial usage, have no
connection with the subject of such contracts”.

According to article 13 of the law of Georgia, “anonomic agent holding a monopoly

position shall be prohibited from misusing thisiioa for the purpose of discriminating against
other agents in the market. Actions shall be deleasethe misuse of a monopoly position if they
lead or may lead to the infringement of intereststber economic agents or consumers”. The
following acts or behavior are considered as alausiv

a)

b)

c)

d)
e)

6)

7
8)

a decline in production or cessation of produgtwithdrawal of goods from circulation and
placing them in inventory in order to create ormb@nance a shortage, as well as in order to
influence prices;

creation of conditions preventing the entgram leaving the market of another economic
subject, or the creation of obstacles for firmeadly in the market;

creation of such discriminating conditions participants in the market as to foist on them
disproportionately high purchase (or low sellinges, or that connect the execution of an
agreement with the execution of additional ternad tteither in the essence of the product
nor in trading procedures are connected with tmeeagent;

any kind of compulsion for entering into ajreement;

monopoly establishment of high or low pricdaahrsignificantly differs from the expenses
for production and sale of a product for a cerfsnod;

the reduction or halting of production of a prodtiwt is in demand, if production can
profitably be continued,;

the use of dumping prices;

other actions that cause the restriction of cortipatior the infringement of the legal
interests of economic agents or consumers.”

This list of actions defined by the law as abusa afonopolistic position is not exhaustive, thus
enabling the Antimonopoly Service of Georgia tdude other kinds of abuse in the enforcement
process.



The following acts or behaviors are usually congdedy CIS legislation as abusive:

1) Creation of market access barriers for other conegaizerbaijan, Belarus, Georgia, the
Republic of Moldova, Kazakhstan, Kyrgyszstan, thas$tan Federation, Ukraine,
Uzbekistan);

2) Fixing monopolistic high or low prices (GeorgiaetRussian Federation, Ukraine);

3) Maintaining or raising prices for the purpose ofading monopolistically high profits (or
additional preferences on the market) (Azerbaslarus, Uzbekistan);

4) Discriminatory pricing of terms of conditions fohe supply or purchase of goods
(Azerbaijan, Georgia, the Republic of Moldova, Kyzgtan, the Russian Federation,
Ukraine, Uzbekistan);

5) Making the supply of particular goods dependentithe acceptance of conditions in which
the other is not interested or which do not refatide subject of the contract (Azerbaijan,
Belarus, Georgia, the Republic of Moldova, Kaza#thstKyrgyzstan, the Russian
Federation); and

6) Withdrawing goods from circulation to create a sitgror to increase prices (Azerbaijan,
Belarus, Georgia, the Republic of Moldova, KazalthsKyrgyzstan, Uzbekistan}®.

We can see that the law of Georgia regulates shueisf abuse of monopolistic position similarly to
the common practice elsewhere.

Like the anti-monopoly legislation of the US and&pean and CIS countries, Georgia’s law
contains special requirements concerning mergedsaaquisitions and vertical agreements by
monopolistic economic agents. Namely, article flthe law bars dominant firms from entering into
agreements with suppliers or customers where tfeeagents restrict, or may restrict, competition
significantly, and article 14 of the law requiré® tAntimonopoly Service of Georgia to review
mergers and acquisitions and bars registratiomort @pproval of the combined enterprise if the
Antimonopoly Service issues a hegative opinion admmerger. According to article 23, “When
acquiring stocks or shares of another economictggeits subsidiary), an economic agent with a
monopoly position shall obtain the State Antimong®ervice expert’s report.”

In addition, monopolist firms that are recidivigilators face special penalties under the law.
Article 15 imposes sanctions on economic agemtisabcupy a dominant position and repeatedly
violate the antimonopoly law. Namely, accordingite law, in the event of more than one violation
of antimonopoly legislation by an economic agera imonopoly position, the state antimonopoly
department is entitled to propose a forced entzgmeak-up before the appropriate bodies, so long
as there is the possibility of organizational ardtorial division of the enterprise, or other regges
that the antimonopoly authorities may judge likelye effective in preventing future violationsgth

1 See Natalya Yachiestova, “Competition Policy iruBmies in Transition -- Legal
Bases and Practical Experience,” United Nationsy Nerk and Geneva (2000), Advance
Copy, UNCTAD/ITCD/CPL/Misc.16.
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establishment of fixed prices, a limit of profithly, etc.). However, there are no appropriate
legislative mechanisms for implementation of thgureements given in these articles of the law.

It is clear that if the prohibitions to monopolestirms stipulated in articles 13, 12, 14, and 23
of the law are interpreted in pro-competitive wagayket participants will be protected from abuse
of monopolistic position by the dominant firms. tBushould be noted that the existing condition of
corresponding normative and methodological baséegihe law less effective than it should be.

Georgia’s antimonopoly law, like the laws examitgdPittman, contains restrictions (e.qg.
the possibility of price controls, output controé&d contract review, etc.) on the behavior of
dominant firms that are not imposed on other firdmsthis respect it is very interesting for market
participants, as well as firms considering investtaén the country, to consider “how easy is for a
firm to be labeled ‘dominant.” “Firms considerimgaking investments in these countries will
eagerly await any indicators as to how these questiill be resolved™ In our opinion this is the
key question for improvement of the investment alie) especially in transition countries.

We can see that the definition of monopolistic posigiven in the law is not at all clear and

does not cover all aspects of the European noti@andominant position. Namely, according to
article 11 of the law, “an economic agent shalilbemed as holding a monopoly position if his part
in the concrete merchandise market directly orredly (through affiliates, subsidiaries or
otherwise) exceeds the limited value establishetth®ystate Antimonopoly Service”. It should be
noted that in the many European countries (for ggtanm Germany, Greece, UK, Hungary, Poland,
Bulgaria, Lithuania, and the Russian Federatioantlrket share above which an economic agent is
presumed to be in a monopolistic position on theketas specified in the competition law directly.
It should be also noted that the law of Georgiasdoot define “geographic market”, “relevant
market”, or “product market”, the key elementsdoalysis of competition cases. We would like to
note also that in the Decree of the State Couricdeorgia, “On the Restriction of Monopolistic
Activities and the Development of Competition” {orce from 1992 till 1997), such a kind of a
presumptive rate for dominance (35 per cent) wasctly indicated. In addition, there were
definitions of both a “republican product marketitea “local product market” in this Decree.

Natalya Yachiestova (UNCTAD Consultant and Rusar@imonopoly official) writes in her
article, “Competition Policy in Countries in Tratish - Legal Bases and Practical Experience,” “A
feature common to all CIS legislation is the usarmfdditional criterion -- market share -- for the
determination of a dominant position. This criveris stipulated differently in different laws. In
some countries (Azerbaijan, Kazakhstan, Kyrgyzstaoninance is defined as a market share in
excess of 35 per cent or at a rate establishdadiatv or by the antimonopoly authorities. In othe
cases (Belarus, Georgia, Uzbekistan) the rightstabdish the fact of dominance is granted
exclusively to the antimonopoly authorities withaodicating a presumptive market share for a
company in the law.” Under the Russian law a camgpll be considered as dominant if its market

7 »Some Critical Provisions,” at 496.
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share constitutes 65 per cent or more, excepts@scahen the economic entity proves that despite
exceeding the said proportion its position on tlaekat is not dominant. A company with a market
share from 35 to 65 per cent may also consideredoasinant if it is so designated by the
Antimonopoly Ministry. In Ukraine a company is eeded as dominant if its market share exceeds
35 per cent, but the Antimonopoly Committee of Ukeshas the right to determine the existence of
dominance of a company even if its market shalesisthan 35 per cent. “In certain countries the
position of a company with a market share less 8%aper cent may not be defined as a dominant
position (the Russian Federation, Republic of Mejiazakhstan)”. Actually, the materials of the
Intergovernmental Antimonopoly Council of CIS Caoues, as well as practical experience
demonstrate that market share is used rather @m#ir criterion” than an additional criterion.

It is notorious that in general, besides a largeketashare it is also necessary for the
determination of a monopolistic position of an emmic agent to examine other relevant
circumstances, such as the position of other ecaragents (size and economic power) operating in
the same market, how market shares have changetiraegthe existence of entry barriers, and so
on.

Despite this, the law of Georgia, like the lawsthfer CIS countries, uses market share as the
main criterion for the determination of a monopdiposition. Besides, it should be also notetl tha
despite the existence of a provision on “monopiclgbsition” in the law, there was until December
2000 no legal or regulatory basis for the detertionsof a monopolistic position and, proceeding
from this, of the “abuse of monopolistic positiaihiring the period 1997-2000. Only in December
2000 was an appropriate normative act put intoepl@ regulation of the head of the State
Antimonopoly Service of Georgia) establishing a |38 cent market share criterion for a
monopolistic position.

Taking into consideration the fact that there istier criterion in the law of Georgia except
for the too general definition of a “monopolisticgition”, and that this provision relies on market
share exclusively, we can conclude that it is rifficdlt for a successful firm to be labeled a
“monopolist” in a particular market under the GeargLaw simply because of its success and
regardless of the presence or absence of any @dahpower.

Taking all this into account, there is no doubt timarespect of the definition of market
dominance the Georgian legislation is quite “unigeaen among the laws of the CIS countries --
just as the Romanian Competition Law is unique agrtba Central and Eastern European f&ws
and needs serious amendment in order to give @delto investors that the Antimonopoly Service
of Georgia will intervene in the market only in @gompetitive manner, as well as confidence to
the consumers that they will be protected from adeugractice of monopolistic agents.

Like the laws examined by Pittman in his papers,abmpetition law of Georgia contains
provisions called by Pittman “a double-edged swigsthvisions that may be used by prospective

18 «Five Years Later,” at 202.
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entrants or antimonopoly authorities to attack nhasinful of behavior by dominant firms, and each
of which has language whose interpretation wilahemportant determinant of the success of this
attacks. “They may indeed be used to protect ctitigee if they are enforced against existing
monopolies that seek to deny inputs or outletstsective entrants into their markets, but they
may harm competition if they are enforced agaionstnal, pro-competitive behavior by a firm with a
large market share. In particular, there is a damgthe language of all these laws that harming a
competitor is a violation of the antimonopoly law&ince competitors are typically harmed when a
firm lowers the price of its product or improvesdgfuality, such an interpretation would discourage
the outcomes that policymakers are seeking with toaversion to a market economy.”

19 «“Some Critical Provisions,” at 499-500.
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As examples, Pittman gives several provisions fidferent laws, namely: “countering the
formation of conditions indispensable for emergenicdevelopment of competition”, (“if a firm
sells a high-quality product at a low price, tisgpiesumably less conducive to the “emergence and
development of competition” than if it sells a laquality product at the high price. Is it an anistr
offence for a dominant firm to sell products thatisfy consumers?”), “hampering access to the
market” or “creating an unmotivated disadvantagemasket position for the competition”,
“encroachment upon the interests of other econsnijects” (“Is producing such a good product
that market entry is “hampered” an antitrust ofeEhsShould “detriment” to one’s competitors or
“encroachment upon [their] interests” be regardedritrust offences? “), and concludes that “if
firms are punished simply for entering a market suncteeding too well, other firms will be deterred
from entering other markets, and the economy atjsate.*

In this content the opinion of other experts i®aftderesting. For example, similar questions
are raised by Natalya Yachiestova in her articighe says, in particular: “Some of the CIS
antimonopoly laws contain an additional list ofi@ss which are considered in these countries as an
abuse of a dominant position but which are quifertgble from the point of view of the market
economy. There are for example such actions as:

. Refusing to conclude a contract with a paltéicbuyer/customer in the absence of
alternative sellers /buyers (Azerbaijan, Ukraineyvbere production or delivery is
generally possible (the Russian Federation)

. Violation of existing business relations with tbentractors without preliminary
notification and consent of the contractor (Azedra);
. Violating the procedure of price setting establgésbg governmental legal acts (the

Republic of Moldova, Kazakhstan, Kyrgyzstan, thes&an Federation, Uzbekistan)
(it should be noted that at the present time psieting is usually used by the
Government only when establishing tariffs for natunmonopolies);

. Reducing or stopping production of goods in denfamavided they can be produced
without incurring losses) (Azerbaijan, the Rusdtaderation).

It may be expected that these provisions will bengjed in the process of further modernization of
the law.”

We can say the same about some provisions of thpetition law of Georgia, for example
about provisions “e” and “f” of article 13 and aftiale 15, concerning price control and other
normative acts: in our opinion, they are againstketgprinciples.

201d. at 500.
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As to price control: “Central and Eastern Europemforcers need no lectures from
Westerners concerning the efficiency of markets gegernmental price controls. ... Still there are
indications that the policymakers have not entiaélgndoned the habit of seeking to use government
to control the individual economic decisions ofrf&.”** The law of Georgia on Monopoly Activity
and Competition contains such prohibitions coneegymirice control as the following:

1) The prohibition in article 9.c, addressing uné@mpetition: gaining advantage in competition by
the use of dumping prices or by misleading a comsam

2) The prohibition in article 13 addressing the sbof monopolistic position. Recall that the
following are considered as abusive:

. a decline in production or cessation of productitwe, withdrawal of goods from
circulation and building up stocks for the creat@rmaintenance of a shortage as
well as for influencing prices;

. the creation of such discriminatory conditions éotigipants in the market as to foist
on them disproportional high purchase (or low sglliprices, or that connect the
execution of an agreement with the execution oftexiéhl terms which neither in
object nor in trading procedures are connected thghagreement;

. the establishment of monopolistically high or loiicps that differ significantly from
the expenses for the production and sale of a fmaal certain period,;

. the reduction or halting of production of goods ethare in demand, if production
may be continued without possible losses;

. the application of dumping prices.

It is well known that standard monopoly regulatpractice does not use price regulation,
except in the case of natural monopolies, and dmiyunder very strict technical procedures that
consider revenue and cost of production. Despisg &s we can see article 13 of the law contains
many provisions that are contrary to free pricinggples and to market economy principles as a
whole. Furthermore, as was mentioned above, aglof the law imposes sanctions on economic
agents who occupy a dominant position and repaatealate the antimonopoly legislation.

In addition, in contrast to Russia, where the irdasmformal list (register) of monopolistic
enterprises while still existing and still in usesageneral monitoring tool is no longer used fimep
control, Georgia’s’s existing legislation allowgtirsse of such methods of control in connection with
monopolistic firms. It should be noted that in &epber of 2000 the “Provision on the State
Register of Monopolistic Enterprises” was adoptgdPlesidential decree.

211d. at 501.
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Considering similar provisions in the competitiank of CEE countries, Pittman writes:
“One may argue that such provisions, and theirreefoent, are part of the political compromises
necessary to alleviate popular concerns aboutdsis of transition to market economy. One may
argue too that during the formative period of akatieconomy, when the lack of infrastructure
renders entry difficult into most markets in theoeomy, completely free prices should not be
insisted upon even by the economic purist. One alay be hopeful that the precondition for
application of these provisions ... will be lessilgasatisfied as time passes.”

Five years later, Pittman writes: “The Romaniandawtains provisions for the direct control
of prices, but the limitations placed upon suchtm@rare sufficient to make one optimistic that it
may not be used ‘to do job of state planing throiingtback door,® while “Article 4 specifies that
prices in the economy are to be set ‘freely, throcgmpetition,” with the exception of those charged
by the natural monopoly enterprisé8.”

As we can see, five years later Pittman was dtifiging”, and as the practical evidence
demonstrates, chinovniks in Georgia as well asnmesother post-socialist countries still are segkin
to control prices.

Taking into consideration the price formation pijphes and price controlling legal
mechanisms in Georgia (including relevant provisiof the antimonopoly legislation and the
legislation “On Prices and Principles of Price Fation”), we can conclude that they are not always
in accordance with the principles of a free mag@inomy. In this regard it is interesting to
examine a commentary on the law “On Prices ancciptes of Price Formation” written by foreign
experts working in Georgia. For example: “The @wMonopolistic Activity and Competition is

221d. at 502.

23 “Five Years Later,” at 215, citing Lucas, “Mergekgarket Share and Monopolies: The
State of Antitrust Law in RussialZuropean Competition Law Review 3 (1995), at 199.

24 «Five Years Later,” at 215.
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the foundation of Georgia’s commitment to free apdn markets. Under the provisions of this law,
the State Antimonopoly Service is responsible ferpnting barriers to competition and reducing or
eliminating monopoly problems. The long term sgsa&f Georgia’s economic reform program will
largely depend on the degree to which Antimonopelyis enforced. Unfortunately competition
policy is jeopardized by the law On Prices and épiles of Price Formation (19973

% See Larry Morgan,“The Law On Prices and PrincipleBrice Formation: A Barrier to
Free Markets,” CEPAR Economic Commentary ReporiNt&jember 1997.
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According to the law, “except for the cases essaleld by the present law, prices are
determined freely by the interested parties, predynaccording to market forces.” However,
according to the law the Ministry of Economy has #uthority to establish state controlled prices
“with regard to their economic and social significa and the degree of monopolization and
equilibrium of the market.” Besides, “while thedacknowledges the freedom of individual buyers
and sellers to agree on transaction prices basethdket forces, article 6 of the law cites eighechi
and indirect methods for regulating prices.” Tisisidy reinforces the view that the law
overemphasizes a command, centrally planned ecarpolicy 2

In a free market economy, price is formed by openatf free competition, based on supply
and demand factors, the existing tax system, amohtarests of purchasing and selling parties. The
terms “state controlled price” (tariff), “statexéid price”, and “state regulation” set the tone for
strong government intervention in the market, nathan deferring to the forces of supply and
demand to determine prices by their intergiay.

In addition, article 15 of the law empowers tha&Rrice Inspectorate (which still exists in
Georgia, although there are already establishedggnand telecommunication regulatory
commissions, not to mention the State Antimonof@svice) to take antimonopoly measures in the
field of price formation, including the requestiaagd collecting of required price control informatio
from economic agents, making proposals for elinmggtrice control violations, applying economic
sanctions for such violations, and imposing adniaise penalties on officials or citizens if they
not submit the necessary information for price oant

According to Morgan, to understand the implicatioha law, four standard policy analysis
guestions should be asked: who are the affectapawhat are the market effects; what are the
administrative costs; and how will Georgia’s in@ianal relations be effected. He proceeds to
answer these questions as follows: The price foamé&w is particularly problematic because of its
potential for high administrative costs, economaliqy contradictions, and new sources of
corruption. The price formation law compromisessbirit of free trade by generally creating trade
barriers for domestic producers and consurffer/e share this opinion and believe that nobody

261,
274,

281d.
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should have the right to dictate to an enterpagé continue production against its will and by@
formation principles, even if the enterprise iimonopolistic position.

ABUSE OF “STATUTORY DOMINANCE”: ANTICOMPETITIVE ACTIONS BY EXECUTIVE
AND ADMINISTRATIVE BODIES

The competition law of Georgia (as well as the &t@buncil decree “On Restricting
Monopoly Activity and Developing Competition”, whiavas in force during 1992-1997) contains
legal provisions for the state control of the bebawf executive and local administrative bodies
which may influence and lead to a slackening otricg®n of competition. The antimonopoly
legislation provides legal bases for the preventiodifferent kinds of anticompetitive behavior by
the government structures. Namely, articles 40521, 28, and 29 of the law contain provisions
concerning objects and subjects for regulatiorpassibilities of the State Antimonopoly Service,
tools of control, types of punishment for violaspand procedures for appealing against decisions o
the antimonopoly agency in this area.

Article 4 of the law defines the set of the legad @hysical persons subject to the law and the
spheres of application of the law. According ta thiticle, “the present Law applies to the relation
influencing competition in the merchandise (produgtlabor, service) markets and where legal and
physical (including foreign) persons, governmeitatlies of Georgia -- ministries, other state
departments and institutions, executive and lodatiaistration bodies of territorial units of any
level -- take part. The Law also applies to thasses when the actions carried out by the above
mentioned persons or an agreement concluded bydbtside of the borders of Georgia restrict (or
may restrict) competition or exert negative inflaeron a product market within the country.” It
must be noted that “the law shall not apply to tdens related to copyright and patent law,
trademarks and industrial designs.” In additiazoading to article 5, the Parliament of Georgia is
authorized to exempt “various types of monopoliattivities” from the application of the law if
necessary for compliance with state interests.eldegr, according to article 6 of the law, “instasice
of monopolistic practices and unfair competitiarthe securities and financial markets fall under
the purview of the appropriate legislative acts;ept in those cases where these instances affect
competition in the product markets of the country.”

Article 10 of the law forbids the state adminisiratbodies to enact decisions that a)
significantly restrict competition and free pricjiy) establish tax exemptions or other privileges f
certain economic agents that give them advantagastieir competitors (actual or potential), c)
ban, suspend, or otherwise prevent economic actividl the independence of economic agents in
cases other than those provided by legislatiorgrélite monopolistic state structures, or grant
monopoly power to existing structures, e) join, gagror create unions, associations, concerns,
consortia, management agencies, or intersectodateggional associations, if this would lead to a
slackening or restriction of competition, or f)general may lead to the granting of a monopoly
position to an economic agent. The applicatiotheke prohibitions is intended to prevent and
eliminate government barriers to market entry atrégional and sectoral levels.
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Taking into account the “inheritance” from the SsMCommand Economy -- like the other
CIS countries, Georgia was centrally managed feeisty years, not the forty of the CEE countries --
including predominantly monopolistic economic riglas, it is not difficult to understand the reasons
for the creation of provisions such as these. Adiog to one expert, “Bodies of government at all
levels had been the principal, if not the only,remaic actors under central planning. Old habits
would die hard. It was considered necessary ta@typlorbid interference by these bodies with the
new discipline of the marketplac&”

The competition law of Georgia, unlike those of gasther countries (for example, Russia,
Kazakhstan, and Lithuania), does not itself contastrictions direct or indirect participation by
officials of state executive bodies in businessvagt However, other laws of Georgia prohibit
entrepreneurial activity by the officials of stateecutive bodies.

More seriously, in contrast to the competition lakesther CIS countries (such are Belarus,
Russia, Moldavia, Kazakhstan, Uzbekistan, and T&fk), the law of Georgia does not contain
special provisions prohibiting agreements betweeow@ive bodies or between executive bodies and
an economic agent, if they result or may resuth@restriction of competition and/or infringement
of the interests of economic agents or citizensidted in the previous section, article 12 of tdwe |
prohibits agreements (coordinated actions) betwearcompeting agents only in those cases where
one of the agents holds a monopoly position andégend is his supplier or customer, if such an
agreement leads or may lead to a significant cstn of competition.

As to the rights and responsibilities of the Antmopoly Service of Georgia against
administrative bodies and their officials in cadepossible violations, article 21 entitles the
antimonopoly body to demand any necessary infoonafrom the ministries, other state
departments and institutions, and governmentaldgsoali territorial units, and to demand from the
violating entity the abolishment of illegal passkstisions. In the event of non-compliance, the
Antimonopoly Service is authorized to seek enforeetrirom the appropriate ministry or from a
court, and to seek administrative or even crimpalishment of individual officials.

According to Presidential Decree #137 of March, 71%e implementation of decisions
made by the antimonopoly body within its competaa@@mpulsory for economic agents as well as
for state bodies,” and “the decisions, resolutiomgyuctions, and regulations, as well as norneativ
acts, adopted by the State Antimonopoly Servichiwits areas of competence, must be observed
by the ministries and departments of the Governmaef@eorgia, by regional and local bodies of
government as well as by enterprises and orgaairatiegardless of their forms of ownership and

9 See John Clark, “Restraints by Regional and L&ealernments on Competition:
Lessons From Transition Countrie8f'ooklyn Journal of International Law 25 (1999).
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organizational and legal status, as well as byiddal entrepreneurs.”

These provisions of the competition law of Geoggiam for the most part appropriate for the
control of anticompetitive behavior by official bed, even if it might be preferable to include more
specific prohibitions against agreements invohgngh bodies and private enterprises. Whether the
necessary enforcement will and resources are pgreserains to be seen. Provisions similar to
article 10 in the competition laws of Russia, URmiand Romania have had some enforcement
success, but this is clearly a very difficult aoé#he law, especially for a young agency.

COMBINATIONS

As a rule merger control aims to prevent the cosathrough acquisitions or other structural
combinations, of undertakings that will have theeintive and ability to exercise market power in
order to limit competition. The majority of mergamtrol systems apply some form of market share
test, specify procedures for pre-notification dicecement authorities in advance of big, important
transactions, and provide for special processesxjpedited investigations, in order that problems
can be identified and resolved before the restriungus actually undertaken when the merger is
consummated.

Merger regulation in the US is based on the coirecjple that competition is essential to
insure that the benefits of a market economy ajgyed by consumers. Most acquisitions are
believed to be either pro-competitive or competitivneutral. The challenge is to distinguish the
few mergers that are likely to be anti-competitiuem the many that are nt. Mergers are
generally reviewed under the Clayton Act, whichhplods mergers and acquisitions where the effect
of such acquisition may be to substantially lessampetition, or tend to create a monopoly.

Authorities and analysts in some countries withlenmarkets believe that merger control is
unnecessary, because they do not want to impetleaesing firms trying to obtain a critical mass
which would enable them to be competitive in wanlarkets. The belief is that a national champion
-- even one abusing a monopoly position domesyieathight be able to be competitive in foreign
markets. Two objections can be made to these vidwst, it is often the case that monopolies
enjoy their monopoly rent without becoming more petitive abroad, at the expense of domestic
consumers and eventually of the development oketilmmomy as a whole. Second, if the local
market is open to competition from imports, the ianarket might be relevant for the merger
control test, and the single domestic supplier magityway be authorized to merge. Moreover, by
not having a merger control system, a host cowdgpyives itself of the power to challenge foreign
mergers and acquisitions that might have advefsetsfon the national territory activity.

% See J. Robert Kramer Il (Antitrust Division, D®partment of Justice), “Merger
Enforcement In The United States,” Remarks presesit@ conference in Istanbul, 1996.

31 See “The Law of Georgia On Monopolistic ActivitydaCompetition: An Overview,”
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Pittman believes that “Merg&mpre-notification requirements are one of the greagntions
of modern competition law enforcement. When wedfted, as in the US and the EU, they provide
several substantial public benefits:

1. They allow the competitive impacts of mergers tabalyzed before rather than after
the consummation of the merger, thus substanti@tiucing the private costs
imposed by a negative finding;

2. They provide incentives for the merging enterprigeprovide information to the
authorities in a timely fashion -- usually by ‘spapg the clock’ on the deadlines for
action by the authorities until the informatiorpi®vided;

3. Subject to that limitation, they force the authiestto act in a timely fashion by
(typically) allowing the merger to proceed aftareatain period of time has elapsed
following pre-notification; and

Georgian Law Review 2000 (I-I1).
%2 pittman uses the term “merger” here to refer toy“@mansaction that combines the

heretofore independent interest of two parties,tivdreby true merger, takeover, purchase of
assets, purchase of shares [of stock], and so‘®iive Years Later,” at 216, note 70.
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4. They may even, if accompanied by the requiremetiliraj fees, provide a nontrivial
source of revenues to governments lacking sophtstic systems of public
finance.”®?

In many countries having antimonopoly legislatibis obligatory to notify the competition
authorities and obtain their permission for mergethe combined aggregate income of the
economic agents concerned exceeds the specifeeshtbids and they have the capacity to influence
negatively the market. The laws examined by Pritrariously require pre-notification if an
enterprise meets either a market share, assetosi@ume of sales criterion.

Unlike the practice of many other countries, tive ¢d Georgia regulates mergers, based on
the decisions of the State administrative bodies$ rmergers, only when one of parties holds a
monopolistic position. Article 14 of the law recps the Antimonopoly Service of Georgia to review
mergers and acquisitions by monopolistic econorgengs and bars a merger registration if the
Antimonopoly Service issues a negative opinion abdmimerger. In case of a negative conclusion
made by the antimonopoly Service the court shhlbesthe registration of the merger. According to
article 23, “When acquiring stocks or shares oftla@oeconomic agent (or its subsidiary), an
economic agent with a monopoly position shall abthie State Antimonopoly Service expert’s
report.” In addition, as noted earlier, articledf@he law prohibits state administrative bodiesir
joining, merger, or the creation of unions, assomi, concerns, consortia, management agencies,
inter-sectoral and regional associations, if teeds to slackening or restriction of competition.
(Similar prohibitions were contained in the deci®a Restriction of Monopolistic Activities and
Development of Competition.”)

According to Pittman, CEE competition laws are geltgfairly well designed with respect
to merger pre-notification requirements. Accordiaghe results of an examination of the law of
Georgia using Pittman’s criteria we can concludg @eorgia’s law, unlike most of these laws, does
not define the term “merger,” does not establisiperger notification requirements, does not
impose a time restriction on analysis by the coitipatagency of merger proposals for companies,
nor the consequences of the agency inaction, asslmt specify the criteria by which proposals for
combinations are to be judged.

TACIS experts argue similarly that Georgia’s lawédicient in not regulating various stages
of the process, for instance: when and how the@gassessment should be initiated; what kind of
notification should be submitted to the antimongpstrvice; timetables for the issuance of a
decision permitting or denying the requested mesgivity; the consequences if within the
specified time period the antimonopoly service doesissue its decision (the economic agents
should automatically acquire the right to carry th&t planed merger activity); and the grounds for
permitting or denying the requested activity.

331d. at 216.

% “The Law of Georgia On Monopolistic Activity andb@petition: An Overview,”
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It should be noted that Georgia’s original deck@a the Restriction of Monopolistic Activity
and Development of Competition” (in force from 199&til 1997) was better crafted than the
existing law in this respect as well. Namely, tleeree contained section lll, “On Avoiding and
Elimination Monopolistic Activity” (articles 9, 1011, 12), which included detailed provisions
concerning reorganizations, combinations, mergard,acquisitions.

According to article 9 of the decree it was necgsgacarry out preliminary state merger
control in order to avoid the creation of domingosition leading to restriction of competition.€Th
same article defined also requirements for the piadification of combinations of enterprises, and
stipulated that the merger, reorganization, ortmeaf enterprises might be prohibited if theylcbu
lead to the creation of the dominant position aestriction of competition. Exemptions were
possible if the parties were able to prove that eéffect of their combination would be the
improvement of production, distribution, qualitygwbducts and competitiveness abroad. The article
stipulated also that certain enterprises wereatptired to participate in the notification regirsech
as enterprises having charter capital of less HlGamillion Russian Rubles.

In addition, according to article 10 of the decrpes-notification was required of any
acquisition, on the same market, by enterpriseditgla market share of more than 35 percent, or
seeking to acquire more than 50 percent stakeyobtduer enterprise. According to article 12 of the
decree, if enterprises did not receive any ansvwtbiw30 days or if the antimonopoly body issued a
negative conclusion that the firms regard as grtessdthe firms were allowed to appeal to court for
registration.

Summarizing the above discussion, it is clear thaiGeorgian Law needs serious further
development regarding merger control. In our apini would be better if we create new provisions
concerning mergers and other combinations basetieappropriate provisions of the original
decree.

CONCLUSION
The main purpose of this article has been to sugggsovements in the antimonopoly
legislation of Georgia and the mechanisms for niplementation, in order to protect market

participants from any kind of unfair competitiondamonopolistic activity.

Summarizing, we may say that the competition lagjish of Georgia needs

Georgian Law Review 2000 (I-I1).
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significant amendments. In our opinion it would lbetter to elaborate a new competition law
reflecting the universal competition principles antes included in the relevant provisions of EC
Treaty (articles 31 and 81-82).

In order to make enforcement policy effective, esgily regarding the education of business
and the public, besides the enactment of a nevatehappropriate amendments in corresponding
laws the Antimonopoly Service of Georgia needddba@rate special guidelines for different aspects
of enforcement: for example, On Investigations @fryers, On Investigations of Anti-Competitive
Practice, On the Analysis of Competition Condi@n Markets, On the Abuse of a Monopoly
Position through Monopoly Prices, etc. Besideds itmportant to elaborate methodological
guidelines and common recommendations (on the,nilesedures and tools of implementation) by
the Antimonopoly Service of Georgia for its regiboffices in order to harmonize and make more
effective their activity.

It is critically important to develop a clear, picdble and transparent process of competition
law enforcement in order for investors to be coafidthat they will be protected from anti-
competitive actions of incumbent enterprises anthi®public to be assured that monopoly behavior
will not be the outcome of the transition to therkea economy.

It is vital to develop a broader societal underdtag of the legal aspects of competition,
including both the obligations and the rights ofkea participants. In order to accomplish thiss it
necessary to increase the degree of transparertbg afivestigative and enforcement processes.
Therefore it is necessary, in addition to issuind publicizing laws, guidelines, and regulations, t
publish other materials concerning the enforceraetivity of the Antimonopoly Service, such as
annual reports and press releases. Antimonopelyags in developed market economies do this as
a matter of routine.

In this regard it is important to publish (and em@ge others to publish) commentaries on
the law, and to organize workshops which will ede@onomic agents and consumers on the law
and regulations and their impacts on market paditis.

Finally, the Antimonopoly Service has to improveoperation with the legislative and
executive bodies of Georgia, as well as with irdéonal organizations, in order to achieve the best
solutions of legal, technical, and financial prabte related to antimonopoly regulation and
consumers rights protection.
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